State of California
Office of Administrative Law

Inre: NOTICE OF APPROVAL OF EMERGENCY
State Water Resources Control Board : REGULATORY ACTION
Regulatory Action:

Government Code Sections 11346.1 and

Title 23, California Code of Regulations 11349.6; Water Code Section 1050.5

Adopt sections: 863, 864, 864.5, 865, 866
Amend sections:

Repeal sections: OAL Matter Number: 2016-0520-01

OAL Matter Type: Emergency Readopt (EE)

The State Water Resources Control Board (Board) submitted this emergency action to
adopt section 864.5 and to readopt and further amend sections 863, 864, 865, and 866
in title 23 of the California Code of Regulations, which pertain to drought emergency
water conservation. The proposed action implements Governor Brown's most recent
executive order regarding water conservation (B-37-16; issued May 9, 2016) requiring
continued statewide water conservation measures through the end of January 2017 due
to ongoing drought conditions in California, but directing the Board to make adjustments
to the water conservation regulations to reflect differing water supply conditions across
the state.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code and section 1058.5 of the Water Code.

This emergency regulatory action is effective on 5/31/2016 and will expire on 2/28/2017.
The Certificate of Compliance for this action is due no later than 2/27/2017.

Date: May 31, 2016 /lewvw( e{— St

Richard L. Smith
Senior Attorney

For:  Debra M. Comnez
Director
Original: Thomas Howard
Copy: David Rose
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ADOPTED TEXT OF EMERGENCY REGULATION

Article 22.5. Drought Emergency Water Conservation.
Sec. 863. Findings of Drought Emergency.

(a) The State Water Resources Control Board finds as follows:

(1) On January 17, 2014, the Governor issued a proclamation of a state of
emergency under the California Emergency Services Act based on drought conditions;

(2) On April 25, 2014, the Governor issued a proclamation of a continued state of
emergency under the California Emergency Services Act based on continued drought
conditions;

(3) On April 1, 2015, the Governor issued an Executive Order that, in part, directs
the State Board to impose restrictions on water suppliers to achieve a statewide
25 percent reduction in potable urban usage through February, 2016; require commercial,
industrial, and institutional users to implement water efficiency measures; prohibit
irrigation with potable water of ornamental turf in public street medians; and prohibit
irrigation with potable water outside newly constructed homes and buildings that is not
delivered by drip or microspray systems;

(4) On November 13, 2015, the Governor issued an Executive Order that directs
the State Board to, if drought conditions persist through January 2016, extend until
October 31, 2016 restrictions to achieve a statewide reduction in potable usage;

(5) On May 9, 2016, the Governor issued an Executive Order that directs the State

Board to adjust and extend its emergency water conservation regulations through the end
of January 2017 in recognition of the differing water supply conditions for many
communities;

(56) The drought conditions that formed the basis of the Governor’s emergency
proclamations continue to exist; and

(67) The drought conditions will likely continue for the foreseeable future and
additional action by both the State Water Resources Control Board and local water
suppliers will likely be necessary to prevent waste and unreasonable use of water and to
further promote conservation.

Authority: Section 1058.5, Water Code.

References: - Article X, Section 2, California Constitution; Sections 102 104, 105, and
275, Water Code; Light v. State Water Resources Control Board (2014) 226 Cal.App.4th
1463.

Sec. 864. End-User Requirements in Promotion of Water Conservation.

(a) To prevent the waste and unreasonable use of water and to promote water
conservation, each of the following actions is prohibited, except where necessary to
address an immediate health and safety need or to comply with a term or condition in a
permit issued by a state or federal agency:



(1) The application of potable water to outdoor landscapes in a manner that causes
runoff such that water flows onto adjacent property, non-irrigated areas, private and
public walkways, roadways, parking lots, or structures;

(2) The use of a hose that dispenses potable water to wash a motor vehicle, except
where the hose is fitted with a shut-off nozzle or device attached to it that causes it to
cease dispensing water immediately when not in use; :

(3) The application of potable water to driveways and sidewalks;

(4) The use of potable water in a fountain or other decorative water feature,
except where the water is part of a recirculating system; '

(5) The application of potable water to outdoor landscapes during and within
48 hours after measurable rainfall;

(6) The serving of drinking water other than upon request in eating or drinking
establishments, including but not limited to restaurants, hotels, cafes, cafeterlas bars, or
other public places where food or drink are served and/or purchased;

(7) The irrigation with potable water of ornamental turf on public street medians;
and '

(8) The irrigation with potable water of landscapes outside of newly constructed
homes and buildings in a manner inconsistent with regulations or other requirements
established by the California Building Standards Commission and the Department of
Housing and Community Development.

(b) To promote water conservation, operators of hotels and motels shall provide
guests with the option of choosing not to have towels and linens laundered daily. The
hotel or motel shall prominently display notice of this option in each guestroom usmg
clear and easily understood language.

(c) Immediately-upenUpon this subdivision taking effect, all commerc1al,
industrial and institutional properties that use a water supply, any portion of which is
from a source other than a water suppher subject to section 864.5 or 865 of this article, -
shall either:

(1) Limit outdoor irrigation of ornamental landscapes or turf with potable water to
no more than two days per week; or

(2) Target potable water use reductions commensurate with those required of the
nearest urban water supplier under section 864.5 or, if applicable, section 865. Where
this option is chosen, these properties shall implement the reductions on or before
July 1, 2016.

(d) The taking of any action prohibited in subdivision (a) or (¢), or the failure to
take any action required in subdivision (b) or (c), is an infraction punishable by a fine of
up to five hundred dollars ($500) for each day in which the violation occurs. The fine for
the infraction is in addition to, and does not supersede or limit, any other remedies, civil
or criminal.

(e)(1) To prevent the waste and unreasonable use of water and to promote water
conservation, any homeowners’ association or community service orgamzatlon or similar
entity is prohibited from:



(A) Taking or threatening to take any action to enforce any provision of the
governing documents or architectural or landscaping guidelines or policies of a common
interest development where that provision is void or unenforceable under section 4735,
subdivision (a) of the Civil Code; or

(B) Imposing or threatening to impose a fine, assessment, or other monetary
penalty against any owner of a separate interest for reducing or eliminating the watering
of vegetation or lawns during a declared drought emergency, as described in section
4735, subdivision (c) of the Civil Code.

(2) As used in this subdivision:

(A) “Architectural or landscaping guidelines or policies” includes any formal or
informal rules other than the governing documents of a common interest development.

(B) “Homeowners’ association” means an “association” as defined in section
4080 of the Civil Code. , _

(C) “Common interest development” has the same meaning as in section 4100 of
the Civil Code. V

(D) “Community service organization or similar entity” has the same meaning as
in section 4110 of the Civil Code.

(E) “Governing documents” has the same meaning as in section 4150 of the Civil
Code. :
(F) “Separate interest” has the same meaning as in section 4185 of the Civil
Code.

(3) If a disciplinary proceeding or other proceeding to enforce a rule in violation
of subdivision (e)(1) is initiated, each day the proceeding remains pending shall -
constitute a separate violation of this regulation.

Authority: Section 1058.5, Water Code.

References:  Article X, Section 2, California Constitution; Sections 4080, 4100, 4110,
4150, 4185, and 4735, Civil Code; Sections 102, 104, 105, 275, 350, and 10617, Water
Code; Light v. State Water Resources Control Board (2014) 226 Cal.App.4th 1463.

Sec. 864.5. Self-Certification of Supply Reliability for Three Additional Years of Drou

(a) To prevent the waste and unreasonable use of water and to meet the
requirements of the Governor’s May 9. 2016 Executive Order, each urban water supplier
shall:

(1) Identify and report no later than June 22, 2016, on a form provided by the
Board, the conservation standard that the supplier will be required to meet under this
section;

(2) Identify and report no later than June 22, 2016, on a form ‘grovided by the
Board, the data and underlying analysis relied upon by the supplier to determine the
conservation standard reported pursuant to this subdivision including, but not limited to,

identification of each source of supply the supplier intends to rely on and the quantity of
water available under that source of supply given the assumptions of this section;

(3) Certify, no later than June 22, 2016, that the conservation standard reported
pursuant to this subdivision is based on the information and assumptions identified in this

section;




(4) Post, within two weeks of submittal to the board, the data and underlying

analysis relied upon by the supplier to determine the conservation standard reported
pursuant to this subdivision to a publicly-accessible webpage; and :
(5) Beginning June 1, 2016, reduce its total potable water production by the

percentage identified as its conservation standard in this section each month, compared to
the amount used in the same month in 2013.

(b) Each urban water supplier’s conservation standard pursuant to this section
shall be the percentage by which the supplier’s total potable water supply is insufficient
to meet the total potable water demand in the third year after this section takes effect
under the following assumptions:

(1) The next three years’ precipitation is the same as it was in water vears 2013-

2015;

(2) No temporary change orders that increase the availability of water to any
urban water supplier are issued in the next three years;
3) The supplier’s total potable water demand for each of the next three years will
be the supplier’s average annual total potable water production for the vears 2013 and
2014;

(4) The supplier’s total potable water supply shall include only water sources of
supply available to the supplier that could be used for potable drinking water purposes:

(5) Each urban water supplier’s conservation standard shall be calculated as a
percentage and rounded to the nearest whole percentage point.

(c) The Board will reject conservation standards that do not meet the requirements
of this section. ‘

(d) Beginning June 1, 2016, each urban water supplier shall comply with the
conservation standard it identifies and reports pursuant to this section. =

(e) Compliance with the conservation standard reported pursuant to this section
shall be measured monthly and assessed on a cumulative basis through January 2017.

(f) If a wholesaler and all of its urban water supplier customers agree, in a legally-
binding document, those suppliers and wholesaler may submit to the board, in lieu of the
individualized self-certified conservation standard applicable pursuant to section 864.5 or
section 865, an aggregated conservation standard, with all supporting documentation
required for individualized self-certified conservation standards by section 864.5.

(g) Each urban water wholesaler shall calculate, to the best of its ability, and no
later than June 15, 2016, the volume of water that it expects it would deliver to each
urban water supplier in each of the next three years under the assumptions identified in
subdivision (b). and post that calculation, and the underlying analysis, to a publicly-
accessible webpage.

(h) Submitting any information pursuant to this section that the person who
submits the information knows or should have known is materially false is a violation of
this regulation, punishable by civil liability of up to five hundred dollars ($500) for each
day in which the violation occurs. Every day that the error goes uncorrected constitutes a
separate violation. Civil liability for the violation is in addition to, and does not supersede
or limit, any other remedies, civil or criminal.

(1) Any urban water supplier that does not comply with this section shall comply
with the applicable conservation standard identified in section 865.




